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LARGE SCALE

charge only a “reasonable” rent has no applica-
tion to a purchaser.

True it is, that the purchaser may be able to

offer improvements to the stock that the council
could not otherwise immediately finance. But
most local authorities have had rolling pro-
grammes of improvements for decades and still
maintain them today (as many a frustrated right-
to-buy purchaser has found whien excluded from
a programme upgrading the neighbouring homes
still occupied by council tenants).
* These considerations suggest that it is only after
a most careful exposition of the options that
tenants should be invited to decide whether to
change their landlord.

Recognising the inevitable conflict of interest
which arises if the necessary information is being
provided to tenants by the council and the
purchaser, who are promoting the sale, many
authorities have taken to appointing “Tenant's
Friends” who can provide the necessary “impar-
tial” information and evaluation of the options.
But there is no statutory duty to make such
appointments and no minimum level of provision
required. Indeed, there is some difference of
opinion as to whether the “Friends” should
confine themselves to advising about the merits
-or benefits of a particular transfer proposal or
whether they may properly set out all the
respective benefits of all alternative options for
tenants (including transfer to a wholly different
purchaser or no sale at all), Perhaps most
importantly of all, there is very rarely any parity
between what the landlord council and the
purchaser are prepared to spend (on officer-time
or legal advice and other direct expenditure in
promoting the transfer) and the .amount made
available to those independently advising tenants.

Tenant Responses

The. programme of transfers has been running
sufficiently long for early evaluations to be made
of the experiences of the tenants who have been
transferred. The DETR’s published research
(Views on the Large Scale Voluntary Transfer
Process, May 2000) found that most tenants were
satisfied with their new landlords. But these are
early days. There was already “some evidence
that tenant satisfaction ratings among LSVT
tenants may decline once initial (and frequently
extensive) improvements have been made” and
that, in particular, there were concerns about the
quality of repairs and routine maintenance
services provided by some purchasers compared

IONEY AND ROSES 117

- sundlords. Of course, as
maicated above, there is no going-back.
Scepticism about the long-term benefits -of
transfer and growing concern about the way that
the process of tenant “consultation” is being
handled in prospective transfer areas has given
new impetus to pressure groups such as Defend
Council Housing (see On the Defensive, Inside
Housing, February 11, 2000). It may accordingly
be expected that future transfer proposals may be
ever more closely scrutinsed.

The gremlins

One aspect of the transfer programme which
certainly requires more attention in the future is
the legal impact of change on the sitting occupiers
of the stock being sold.

For example, it is often suggested that on
transfer the tenants will be “cushioned” or
“protected” from the loss of secure status and
their Tenant's Charter of associated statutory
rights. The purchaser will sometimes even go so
far as to “guarantee” a minimum package of rights
for the sitting tenants.

Such guarantees are, of course, normally
unenforceable. In any event they are usually
offered to the council which is selling rather than
to the tenants who are having their homes sold—
as such they are enforceable, if at all, only by the
vendor. In future transfers careful attention will
need to be given to the question of inclusion of
these guarantees in the formal contract of sale so
that they might later be directly relied upon by the
tenants. Even then the tenants would need to
have recourse to the Contracts (Rights of Third
Parties) Act 1999.

Of course, a council proposing to ensure that its
tenants really are fully protected in the hands of
the new purchaser could easily achieve that end
for itself. The statutory mechanism for uniform
variation of the tenancy agreements of secure
tenants (Housing Act 1985, s5.103) could be
utilised (in the lead-up to any transfer) to produce
a “beefed-up” tenancy agreement setting out as a
matter of contract the very “rights” the purchaser
was suggesting would be honoured. The writer is
not aware of this having been done thus far by
any of the transferring councils.

This leads on to another aspect of the transfer
programme which needs closer scrutiny—the
relationship between “old” and “new” tenancy
agreements. The legal mythology which sur-
rounds large scale transfer would lead us to
believe that at the point of sale there occurs a

(2000) 4 L. & T. Rev, Issue No. 6 © Sweet & Maxwell




Spne
SIY) Ul PISSEAUED SINNOUJIP [€89] 213 JO Swos
yna odderd o) ueis paajoaul 250 jeY) [eNUSSSD
aq (4 I ‘USY) pUE mou udamiaq swweiold
19jsuer] 31 Jo uonerado [nyssa0ons oy 104 "ANfeal
Aiongers & sowiodag JORS olgnd/[enos syl
ssole Sunelado Aoueus Suisnoy Jo wio) [durs
 JO WEaIp 9 210J9q SPIO[PUE] AU 0] P[OS U]
DARY [[IA4 $IWOY [IOUNCD UOH[IWI B J[EY I9A0 {3/

uoisnjouod

10U Op 180Ul AJpES °, SIUBUS] JOULIO],, 1)
wolj , SIUBUs],, JUSIIND S YSIMBURSIp pue Anuapt
Apen8ar 01 woay Summore. swasds Buideay
-pI0J91 PUNOS PEY S[IDUNOI-IOPUSA JI SPPE]
01 Aseo 2q 1S sansst 9saYJ, ANO paylred siedal
aAey 01 1Yz paad1ad B 9210§uD 01 $)395 10 Ang
0114311 poatasard a3 sas1015%a §121dNO30 3P JO
suo J1 suaddey 1eym ‘aIrej-zassie] jo suo Adwis st
yoeoidde 2y Ji uaag ;s1essedsan oy 103fs 01 Y8
ayy pue uoissassod JUBdEA D3J5S Ul ‘Yia Suidng
1aseyond a1 sI 30 ¢($S1DUBUS) MU [ WS 120
1oseyoind syl $20( {PaII2JSURI ST D038 3YI USYM
s1assedsan asayl [e 01 suaddey uoil Jeym

'¥26 "A'H NV € [0002] D'd'T q4vmainos 'a
uousquiag ‘oidurexa 1uadas € 10§ ‘2as) Suisnoy o
-UnoD Ul 9Al] APUaLIND s1assedsan palelslol asat
jo Auew os 18y 108] 941 JO s90UaNbIsU0D (e8] o
i eap 01 Sulaey Apussaid a1e sunod owsdns
syl }oois shwoyne jeoo] remnomed Aue ul
sontadord [punod Jo uorssassod Ul SJUBUS) ISUWIO)
JO (Spuesnoyl AjSN) 210W 10) SPIIPUNY MOU
st slopio uomsassod papuadsns JO asn SUNNOI
st Jo wnpoid-pua ay, ‘sigord sussw 10§ Aujiqel
Ajsnes 01 Ajuo (A[Burmounun) paidadde pue spew
Sureq swawAed 1wa1 pauodind jusnbasgns yam
(STHT WM 1 [L86T) DF 28prquid “n uosduoy]
pue 7g's ¢g61 1V Buisnol) pus 03 Adueual Y]
asned 0} S Yyoealq 2BUls B JO 109]Jo Ul ‘19A3MOH
‘1P patdwod ARdwus 10U ale s1aplo Auew ‘sueds
swn Suol UYons J2A0 ‘A[qENASU] 'IE3[D O} SIEalle

[amXeW 3 1998 ©) 9 "ON anss] "ASY "1 % "1 ¥ (0002}

aU3 JOJ SIE24 10 SYIUOW 23E] P[NOM 1 JBY) SlUsW
-[eIsul fews yons 1oy uomstacid Bunjew SISpIO
SWOS—QQGL Ul SIUBUS] [IOUNOD JOJ 2InUI] JO
AnInoas AJ0IENS JO UCNDNPONUT 3 22UIS aPeul
U292 9ABY SISPIC UDNS JO SPUESNOU) JO spalpuny
AqresonT “Aep jua1 Asas pue yoea uo pred 10U
S ($1500 PUE) SIEaile a1 SPIEmO] JUDWI[EISUl PIXY
B YAt 19419801 JUST JUSLIND JYI Ji UBAIS aq 01 UOIS
-sassod——1oplo uolssassod papuadsns & udaq Sey
2UWIODINO UOWIIOD JSOW Y], "S31F218NS UOHII[[0D
a1 1oyl jo wie ue se sBuipasvord uoissassod
sunnol Suisn u22aq ‘Spedop B J2A0 10 ‘sary
SANLOINE [E00] SULIIDJSUED MOU 213 JO AUBW
‘preoqdno IJsuell 3i) Ul ,SUCISSYS,, ISIOM
oie ooyl ‘pafreus Ioyuny 194 s suwrwesold
I9JSUEN 211 2I0J2q PISSAIPPE A[[1Ya1ed 2 O) pasu
1) sensst [e89] Ajuo oyl 10U BIe IS PUY
‘a01ape [e89] sendordde s1o8 uonsanb u
JUBUS] 31} SE UOOS SB PSUEMII 3 ‘9SIN0D JO ‘[[ia
uonesnl] Yong ‘SWiIs) mau o) paasfe Arssaidxe
I5ASU 9ABY OUm SIUBUD] 2sO1) JO SWOS 1Surede
‘Buipuiq o1e SUONIPUOD 3s0Y) Te uonduwnsse,
oy uo ‘syuawealde Aoueual MIU, JIBY] IDIOJUD
01 (3[29s 21unj Ul [IM I10) IYENOs aAey [[I4 SPIO]
-pue} Suiseyoind SWOS ‘NNS2I B SY “IJsuen 138
suonipuco mau 01 dn sufis Ajferaoe way) Jo sUO
Al2AD pue UYoBs Jeyl SINSus 0] JnoYJIp AJoAnenst
-Unupe s1 11 ey panajsuen SuRq A0U {2015 3
1 syueus) JunNs Jo JaquInU Y St DN “waiqoid
[eonoead a1ow € s1 2191 g d3ueyd 01 9318¢€ (Op
PUE) p[iiom AUB 'SSUO PO, IS Ulia 3ONS pue
suilel aau a1 1daooe 03 suldsp YSIW SIUBUD)
swos ‘poowsiopun A[pma aiom uomsod [e8s]
a1 J1 “1qNOp ON 'PIOJPUE] M3U 33 i SULIS] MU
soo18€ oUs 10 oY [HUN PUE $$3[UN 25BI] SnOtAdId
S JO SuN2) [ENIOBNUOD SU Ispun pjoy Ol
SaNUNUOD JUBU] Junius 3y, '$Ised] Junsixs a1 01
13[ns sa3E) 124ANq YL, "3SUSSUOU ST SIY} 'MOUY
M Iodne Auadord Aue sy “1eseyoind ayp Aq
pojueI8 AoUuBUS] MBU B JO SULS] 1 UO WAl ploY
01 SWOD PEsIsul Ing siuswaaife ADurud UdUND -
IS JO SWId) 31 UG SaWwoy IPY) PloyY O a5ead
sreus? SY) ) JOpUn "uonesyufowsuen [edldew

$3SOY ANV AINOH TIV LON “YZISNVYL AGVINNTOA J1V0S HOUVI 811

- |
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charge only a “reasonable” rent has no applica-
tion to a purchaser.

True it is, that the purchaser may be able to
offer improvements to the stock that the council
could not otherwise immediately finance. But
most local authorities have had rolling pro-
grammes of improvements for decades and still
maintain them today (as many a frustrated right-
to-buy purchaser has found When excluded from
a programme upgrading the neighbouring homes

still occupied by council tenants).
 These considerations suggest that it is only after
a most careful exposition of the options that
tenants should be invited to decide whether to
change their landlord.

Recognising the inevitable conflict of interest
which arises if the necessary information is being
provided to tenants by the council and the
purchaser, who are promoting the sale, many
authorities have taken to appointing “Tenant’s
Friends” who can provide the necessary “impar-
tial” information and evaluation of the options.
But there is no statutory duty to make such
appointments and no minimum level of provision
required. Indeed, there is some difference of
opinion as to whether the “Friends” should
confine themselves to advising about the merits
or benefits of a particular transfer proposal or
whether they may properly set out all the
respective benefits of all alternative options for
tenants (including transfer to a wholly different
purchaser or no sale at all). Perhaps most
importantly of all, there is very rarely any parity
between what the landiord council and the
purchaser are prepared to spend (on officer-time
or legal advice and other direct expenditure in
promoting the transfer) and the .amount made
available to those independently advising tenants.

Tenant Responses

The. programme of transfers has been running

sufficiently long for early evaluations to be made
of the experiences of the tenants who have been
transferred. The DETR's published research
(Views on the Large Scale Voluntary Transfer
Process, May 2000) found that most tenants were
satisfied with their new landlords. But these are
early days. There was already “some evidence
that tenant satisfaction ratings among LSVT
tenants may decline once initial (and frequently
extensive) improvements have been made” and
that, in particular, there were concerns about the
quality of repairs and routine maintenance
services provided by some purchasers compared

to those of former council landlords. Of course, as
indicated above, there is no going-back.
Scepticism about the long-term benefits of
transfer and growing concern about the way that
the process of tenant “consultation” is being
handled in prospective transfer areas has given

new impetus to pressure groups such as Defend
Council Housing (see On the Defensive, Inside

" Housing, February 11, 2000). It may accordingly

be expected that future transfer proposals may be
ever more closely scrutinsed.

The gremlins

One aspect of the transfer programme which
certainly requires more attention in the future is
the legal impact of change on the sitting occupiers
of the stock being sold.

For example, it is often suggested that on
transfer the tenants will be “cushioned” or
“protected” from the loss of secure status and
their Tenant's Charter of associated statutory
rights. The purchaser will sometimes even go so
far as to “guarantee” a minimum package of rights
for the sitting tenants.

Such guarantees are, of course, normally
unenforceable. In any event they are usually
offered to the council which is selling rather than
to the tenants who are having their homes sold—
as such they are enforceable, if at all, only by the
vendor, In future transfers careful attention will
need to be given to the question of inclusion of
these guarantees in the formal contract of sale so
that they might later be directly relied upon by the
tenants. Even then the tenants would need to
have recourse to the Contracts (Rights of Third
Parties) Act 1999.

Of course, a council proposing to ensure that its
tenants really are fully protected in the hands of
the new purchaser could easily achieve that end
for itself. The statutory mechanism for uniform
variation of the tenancy agreements of secure
tenants (Housing Act 1985, 5.103) could be
utilised (in the lead-up to any transfer) to produce
a “beefed-up” tenancy agreement setting out as a
matter of contract the very “rights” the purchaser
was suggesting would be honoured. The writer is
not aware of this having been done thus far by
any of the transferring councils.

This leads on to another aspect of the transfer
programme which needs closer scrutiny—the
relationship between “old” and “new” tenancy
agreements. The legal mythology which sur-
rounds large scale transfer would lead us to
believe that at the point of sale there occurs a
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