DCH Briefing on Housing and Regeneration Bill 

20 November 2007 

Summary of government proposals
1. The Bill establishes a new quango (the Homes and Communities Agency) to oversee the supply of new housing; and the creation of a new regulator for ‘social housing’ to be called OFTENANT.
2. But the bill also breaks new ground in a number of important areas. Our main concerns after an initial analysis are proposals to:

· Define eligibility to ‘low cost’ housing based on income

· Transfer key responsibilities from elected Ministers and government departments to an unaccountable regulator

· Give the regulator powers to determine criteria for allocating accommodation, terms of tenancies and levels of rent 

· The break-up of the national Housing Revenue Account without long-term guarantees for funding council housing
· The right for tenant groups to force their council to carry out a ballot on transfer
Analysis
A. Defining and Regulating ‘low cost’ housing
Key Proposals 
3. The Bill creates the Office for Tenants and Social Landlords (OFTENANT) - a new regulator which will take over the Housing Corporation’s regulatory functions for Registered Social Landlords. Councils are specifically excluded from the Bill but over the next two years, an advisory panel is to assess how councils can be included.
4. It provides a new definition of ‘low cost’ housing.

“68 Low cost rental Accommodation is low cost rental accommodation if—

(a) it is made available for rent, (b) the rent is below the market rate, and…(c) the accommodation is made available in accordance with rules for eligibility designed to ensure that it is occupied by people who cannot afford to buy or rent at market rate.”

5. OFTENANT will have the right to set, and enforce, standards on:

“(a) the nature of the housing demands to be addressed, (b) the extent to which demand is to be supplied, (c) criteria for allocating accommodation, (d) terms of tenancies, (e) levels of rent (and the rules may, in particular, include provision for minimum or maximum levels of rent or levels of increase or decrease of rent), (f) maintenance, (g) procedures for addressing complaints by tenants against landlords, (h) methods for consulting and informing tenants, (i) methods of enabling tenants to influence or control the management of their accommodation and environment, (j) anti-social behaviour, (k) landlords’ contribution to the environmental, social and economic well-being of the areas in which their property is situated, and (l) estate management.”

6. Profit-making companies will be allowed for the first time to register as social landlords under a lighter burden of regulation.

Issues
7. A new definition of ‘social housing’ is set out in the Bill which is presumably intended to subsume council housing with housing association rented housing under the term ‘low cost rental accommodation’. Means-testing according to income is included in this definition. This is exactly what the Smith Institute (Rethinking Social Housing, 2006) and others have been demanding, but goes against the fundamental founding principles of council housing that were based upon local authorities providing first class, well designed and well built housing for all sections of society – not housing of ‘last resort’ for those who could not afford anything ‘better’. Professor John Hills reported that in 1979 “20% of the richest tenth lived in social housing” (page 45, Ends and Means, Feb 2007). This proposal would formalise the tendency in recent years for council estates to concentrate deprivation and add to the further stigmatisation of council housing when tenants – and government supposedly – want to promote council housing as a tenure of choice. In addition there are concerns that ‘below market rent’ (which could be £1 a week below!) should be used as a standard for affordability.  
8. Consultation of tenants. On all policy matters including the setting of standards, the regulator is only required to consult “one or more bodies appearing to it to represent the interests of tenants”. There are issues regarding whether any organisation claiming to represent the interests of tenants is made up of actual tenants, is genuinely independent of government and is democratically accountable to tenants and not merely appointed or dominated by professional consultants, facilitators, etc.
9. Tenant Empowerment. The fundamental objectives of the regulator include “to ensure that tenants of social housing have the opportunity to be involved in its management.” There is an opportunity to also include ensuring that tenants are enabled to organise independently for the purposes of holding their landlord to account, and improving their housing services, conditions and amenities. This would require funding by the HCA, Oftenant or landlords for independent tenant organisation run by tenants at local level.
10. Democracy. The right to set standards (including rent policy) is to be given to an unelected quango. This would be extremely controversial both in case local authorities are subsumed into this legislation at a later date; and because council tenants’ rents are linked to the level of RSL rents. Council tenants already have many rights and standards set by democratic means and these should not be taken over by an unaccountable body. 
11. Transfer of management without consent. Council tenants at present have the right that the management of their homes cannot be transferred without their being consulted and without the express consent of the Secretary of State, i.e. as in setting up ALMOs. The Bill proposes allowing the regulator to forcibly transfer management to another organisation; without any obligation for consulting all tenants, for a ballot of tenants or even for consent by the Secretary of State.
12. Profit-making landlords. Profit-making RSLs will have much less regulation – they are not required to provide the same levels of information or to comply with the same standards of financial management; the regulator will have no power over their governance arrangements; and they will be exempt from the safety net that if they get into financial trouble homes must be transferred to another registered provider.
13. The regulator has virtually complete control over the criteria for registration. It appears that the requirement for RSLs to carry out at least 51% of their activities as providing social housing will be removed by the Bill.

14. Insolvency. It is proposed that creditors take precedence with regards to drawing up any rescue proposal if the landlord gets into trouble. There is an opportunity to ensure that tenants are fully involved and consulted on proposals, by insisting on a ballot of tenants before any proposal drawn up by the regulator can be carried out. This would give equal rights to tenants of RSLs as to tenants of councils. 
B. Council Housing Finance 

Key Proposals 

15. The bill enables either whole authorities or particular properties to be excluded from the Housing Revenue Account (HRA) subsidy system. It will enable both councils to build new council homes and keep all their rents and will also make it possible for councils to become self-financing. There is no detail of the way either of these will be implemented, the bill as drafted would allow the Secretary of State to make an individual agreement with each council. 
Issues
16. Allowing councils to opt-out of the Housing Revenue Account, whether for new properties or for the whole of their stock is problematic in comparison with reforming the whole HRA. The government is aware that allowing some councils to leave the HRA is likely to have an adverse effect on those left in; the making of ad-hoc agreements over a period of time will make it more difficult to ensure fair treatment.

17. There is an opportunity to consider the details which ought to be in any opt-out agreement between the secretary of state and local councils.

C. Homes and Communities Agency 

Key Proposals 

18. The Bill establishes a new quango, the Homes and Communities Agency (HCA). The HCA will merge the affordable housing investment function of the Housing Corporation with English Partnerships.

Issues

19. The HCA will have wide-ranging powers which will enable it to take over functions (such as the compulsory purchase of land and the granting of planning permission) normally exercised by democratically-elected local authorities. There are issues generally regarding the destruction of democratic accountability and the sidelining of local councils. 

D. Stock Transfers
Key Proposals 

20. The bill gives for the first time a new statutory right to a ballot for stock transfer. 
21. The bill includes the right for tenant groups to force their council landlord to carry out a ballot on transfer. 
Issues
22. The bill makes it mandatory to hold a ballot on any stock transfer proposal and states that the Secretary of State must have regard to the ballot; but does not specify in what sense the outcome should influence his/her decision – for example, what the proportion of tenants voting Yes must be to result in approval for the transfer; what effect the turnout for the ballot should have on the decision.
23. With regard to tenant groups being able to force a council to hold a ballot - council housing is a public asset and it is an important principle that the wider community should be involved in making decisions about its future. Allowing final decisions to rest with the current tenants rather than giving a broader role to democratically elected local authorities may be controversial. What safeguards need to be in place to ensure that tenant groups have genuinely initiated a proposal for a change in landlord, and that this was not first proposed to the tenant group by a prospective new landlord or other interested party (eg consultants)? What safeguards need to be in place to ensure that tenant groups making these requests are democratically accountable to and representative of all tenants in the area to be affected?

24. There is an opportunity to ensure that the principles of a fair and balanced debate as suggested by the House of Commons Council Housing Group are adhered to in stock transfer consultations. 
The full text of the bill, and government’s explanatory notes, can be found here: 

http://services.parliament.uk/bills/2007-08/housingandregeneration.html 
